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-

Indecent Programming and
Other Types of Materials on
Cable Access Channels

OPPOSITION OF TIME WARNER ENTERTAINMENT
COMPANY, L.P. TO THE PETITION FOR RECONSIDERATION
OF THE NYNEX TELEPHOME COMPANIES

Time Warner Entertainment Company, L.P. ("TWE")
opposes the Petition for Reconsideration filed by the NYNEX
Telephone Companies ("NYNEX"). NYNEX offers nothing to
explain its interest in this proceeding. Rather, it
gratuitously suggests that the Commission ignore the
language of § 10 of the Cable Television Consumer Protection
and Competition Act of 1992, and, based on NYNEX's view of
the objectives of other parts of the Act, suggests that the
Commission read into § 10(a) an unjustifiable limitation on
the cable operator's discretion in dealing with indecent
programming on leased access (commercial use) channels.

The Commission correctly determined from the

language of § 10, as well as the statements by the Section's

sponsor, that § 10(a) was envisioned as giving cable
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operators "wide discretion" in formulating and implementing
a policy prohibiting indecent programming. As the Section's
author indicated, § 10(a) essentially returns to the cable
operator a small part of its editorial discretion that is
otherwise restricted by § 612(c)(2) of the 1984 Cable Act
(47 U.S.C. § 532(c)(2)). With respect to indecent
programming, the cable operator is acting as a "private
party". (138 Cong. Rec. S646 (Remarks of Sen. Helms, daily
ed. Jan. 30, 1991; Report and Order, MM Docket 92-258, at

9 30 n.25)) As such, its editorial decisions should not be
restricted unless a programmer can demonstrate that the
cable operator has denied it access unreasonably under

§ 612(d) of the 1984 Cable Act.

NYNEX offers no factual basis for its argument
that the Commission should assume cable operators will
misuse § 10(a). Moreover, its one example of possible
misuse does not support its position. NYNEX posits that the
Commission's interpretation of § 10(a) would permit a cable
operator to refuse indecent programming from a competitor
while accepting "the same programming provided by an
affiliated programmer or another noncompeting entity".
(NYNEX Petition at 4)

First, channel capacity used by programmers

affiliated with the cable operator is not considered leased



access capacity. Therefore, on leased access channels there
can be no discrimination between affiliated programmers and
other programmers.

Second, in any event, it is difficult to envision
how one could determine that different indecent programs are
"the same". Within the category of indecent programming
there are infinite gradations of indecency ranging from the
relatively tame to those that almosit cross the line into

obgcenitv._ Therefore. cable operators should be permitted
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under § gIE of the 1984 Cable Act. Under § 612 price

discrimination is acceptable among leased access users, and
indeed encouraged by Congress. (H.R. Rep. No. 934, 98th
Cong., 2d Sess. 51, reprinted in 1984 U.S.C.C.A.N. 4688) 1/
Third, with respect to discriminating in favor of
"noncompeting entit[ies]", NYNEX does not explain what type

of entities would be "competing" or "noncompeting", or why






CERTIFICATE OF SERVICE

I hereby certify that, on 8 April 1993, copies of the
foregoing "Opposition of Time Warner Entertainment Company, L.P.,
to the Petition for Reconsideration of the NYNEX Telephone

Companies" were sent by First Class United States Mail, postage

prepaid, to the following:

Steven C. Fortriede

ALLEN PUBLIC LIBRARY

900 Webster Street

Fort Wayne, Indiana 46802

ALLIANCE FOR COMMUNITY MEDIA
AND THE ALLIANCE FOR
COMMUNICATIONS DEMOCRACY
James N. Horwood
Spiegel & McDiarmid
1350 New York Ave., N.W.
Washington, D.C. 20005

Majorie Heins

Arts Censorship Project

AMERICAN CIVIL LIBERTIES
UNION FOUNDATION

132 West 43rd Street

New York, NY 10036

AMY LEROM
816 South Poinsettia
Tampa, Florida 33629

ANN ARBOR COMMUNITY ACCESS
TELEVISION

Harry S. Haasch

Cable Administrator

City of Ann Arbor

Ann Arbor, Michigan

ARTZONA CABLE TELEVISION
ASSOCIATION

3610 North 44th Street, #240

Phoenix, Arizona 85018
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Norman M. Sinel

Stephanie M. Phillipps

William E. Cook, Jr.

ARNOLD & PORTER

1200 New Hampshire Avenue, N.W.
Washington, D.C. 20036

BLADE COMMUNICATIONS, INC.
MULTIVISION CABLE TV CORP.
PARCABLE, INC.
PROVIDENCE JOURNAL COMPANY
- SAMMONS COMMITNTCATTONS . _TNC. —
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Michael K. Baker

WILEY, REIN & FIELDING
1776 K Street, N.W.
Washington, D.C. 20006

BOSTON COMMUNITY ACCESS

AND PROGRAMMING FOUNDATION
Martin Kessel, Clerk
8 Park Plaza, Suite 2240
Boston, Massachusetts 02116

Mark Conrad Baratta

CABLE TV REGULATORY BOARD
9 Main Street

Freeport, Maine 04032

Alan Bushong,
Executive Director
CAPITAL COMMUNITY TELEVISION
P.O. Box 2342
Salem, Oregon 97308

Joyce Miller, Executive Director
CINCINNATI COMMUNITY VIDEO, INC.
3130 Wasson Road

Cincinnati, OH 45209

CITY OF ST. PAUL

Joseph Van Eaton

Lisa S. Gelb

MILLER & HOLBROOKE

1225 Ninteenth Street, N.W.
Suite 400

Washington, D.C. 20036

CITY OF TAMPA

OFFICE OF CABLE COMMUNICATION
306 East Jackson Street
Tampa, Florida 33602
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Bill R. Arnette

Management Services Department
CITY OF SAN ANTONIO

P.0O. Box 839366

San Antonio, Texas 78283-8966

Diana L. Granger
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CITY OF AUSTIN, TEXAS
P.O. Box 1088
Austin, TX 78767-8828

Paul Glist

Steven J. Horvitz

Susan Whelan Westfall

COLE, RAYWID & BRAVERMAN
1919 Pennsylvania Ave., N.W.
Suite 200

Washington, D.C. 20006

Carl Kucharski

COLUMBUS COMMUNITY CABLE
ACCESS, INC.

394 Oak Street

Columbus, OH 43215

Richard Hayes

COMMUNITY ACCESS NETWORK, INC.
900 Webster Street

Fort Wayne, IN 46802

Stephen R. Effros

James H. Ewalt

COMMUNITY ANTENNA TELEVISION
ASSOCIATION, INC.

3950 Chain Bridge Road

P.O. Box 1005

Fairfax, Virginia 22030-1005

Robert J. Sachs

Howard B. Homonoff
CONTINENTAL CABLEVISION, INC.
Pilot House, Lewis Warf
Boston, MA 02110

COX CABLE COMMUNICATIONS,

A DIVISION OF

COX COMMUNICATIONS, INC.

Brenda L. Fox
David J. Wittenstein
Michael J. Pierce
DOW, LOHNES, & ALBERTSON
1255 - 23rd St., N.W.
Suite 500
Washington, D.C. 20037
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Norman B. Compton

DEFIANCE COMMUNITY TELEVISION
613 W. Third Street

Defiance, OH 43512

John B. Schwartz
DENVER AREA EDUCATIONAL
TELECOMMUNICATIONS
CONSORTIUM, INC.
P.0O. Box 6060
Boulder, CO 80306

ERIC S. MOLLBERG

Public Access Coordinator
Public Access Channel 10
8300 Webster Street

Fort Wayne, Indiana 46802

HILLSBOROUGH COUNTY BOARD
OF COUNTY COMMISSIONERS

Communications Department

625 Twiggs Street

Tampa, Florida 33602

INTERMEDIA PARTNERS
Stephen R. Ross

Kathryn A. Hutton

ROSS & HARDIES

888 - 16th Street, N.W.
Suite 300

Washington, D.C. 20006

Joseph W. Waz, Jr.

THE WEXLER GROUP

1317 F Street, N.W.
Washington, D.C. 20004

JUDY CRANDALL
6160 Broadmoor
Caledonis, Michigan 49316

Alexander Quinn

MANHATTAN NEIGHBORHOOD NETWORK
110 East 23rd Street, 10th Floor
New York, NY 10010

MARK NEUMAN-SCOTT
1949 Highway 35

Saeuset, Mis~pgair—RL0iR-



Paula Manley

Community Television Manager

METROPOLITAN AREA
COMMUNICATIONS COMMISSION

1815 NW 169th Place, Suite 6020

Beaverton, OR 97006

Diane S. Killory

Mary K. O’Connell

MORRISON & FOERSTER

Suite 5500

2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Fritz E. Attaway

MOTION PICTURE ASSOCIATION
OF AMERICA, INC.

1600 Eye Street, N.W.

Washington, D.C. 20006

Robert Brading

MULTNOMAH COMMUNITY TELEVISION
26000 SE Stark

Gresham, OR 97030

Daniel L. Brenner

Michael S. Schooler

Diane B. Burstein

NATIONAL CABLE TELEVISION
ASSOCIATION

1724 Massachusetts Ave., N.W.

Washington, D.C. 20036

NATIONWIDE COMMUNICATIONS INC.
Edward W. Hummers, Jr.

Paul J. Feldman

FLETCHER, HEALD & HILDRETH
1225 Connecticut Avenue, N.W.
Washington, D.C. 20036

NEW YORK STATE COMMISSION
ON CABLE TELEVISION

Corner Tower Bldg.

Empire State Plaza

Albany, NY 12223

Wyland Dale Clift
NUTMEG PUBLIC ACCESS
TELEVISION, INC.

24 Spring Lane
Farmington, CT 06032
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'OLELO: THE CORPORATION FOR
COMMUNITY TELEVISION

960 Mapunapuna Street, 2d Floor

Honolulu, HI 96810

PEQPLE FOR THE AMERICAN WAY
Elliot Mincberg

Sonia Bacchus

Andrew Jay Schwartzman
Media Access Project

2000 M Street, N.W.
Washington, D.C. 20036

Randy Visser

Director, SPTV

Fort Road

South Portland, ME 04106

ROXIE LEE COLE
1145 Bishop Drive, Apt. F
Dayton, Ohio 45449

Gary P. Bartels

STATEN ISLAND COMMUNITY TELEVISION
100 Cable Way - Suite 2

Staten Island, NY 10303

TELE- COMMUNICATIONS INC.
Michael Hammer

WILLKIE FARR & GALLAGHER
Three Lafayette Centre
1155 21st Street, N.W.
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Mary McDermott, Esqg.
Shelley E. Harms, Esq.

NEW YORK TELEPHONE CO. AND
NEW ENGLAND TELEPHONE CO.
120 Bloomingdale Road
White Plains, NY 10605

Sue Behrend

TUCSON COMMUNITY CABLE CORPORATION
124 E. Broadway

Tucson, AZ 85701

VIACOM INTERNATIONAL INC.
Lawrence W. Secrest, III
Donna C. Grett

WILEY, REIN & FIEDLING
1775 K Street, N.W.
Washington, D.C. 20006



Virginia B. Bogue
2625 Jetton Avenue
Tampa, Florida 33629

Joseph E. Orndorff
Gregory R. Vawter
WAYCROSS COMMUNITY TELEVISION
2086 Waycross Road
Forest Park, Ohio 45240-2717
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